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538 RECENT AMERICAN DECISIONS. 

New York Supreme Court, 7 th Judicial District. — G-eneral Term. 
Horace Chittenden vs. Electa Chittenden and others. 

1. A society which has claimed and exercised the rights and powers of a corpora- 
tion for twenty years, is a corporation de facto, and as such, capable of taking a 
bequest, though the proof of its incorporation be technically defective. 

2. A devise to an unincorporated association is void at law, and an incorporation 
after the testator's death will not validate it. 

3. Devise to the "Methodist and Presbyterian Foreign Missionary Societies." 
At the testator's death, there was no corporation of the former name ; but the 
" Missionary Society of the Methodist Episcopal Church," was subsequently incor- 
porated, whose objects, as stated by its Charter, was " to diffuse more generally 
the blessings of education, civilization and Christianity throughout the United 
States and elsewhere. Held, that this society could not take ; and per Semen, J. 
that it was not a "Foreign Missionary Society," under the terms of the devise. 

4. The "Trustees of the General Assembly of the Presbyterian Church in the 
United States," were incorporated in 1799, and authorized to take by devise, 
prior to the testator's death, the corporation duly constituted an agency or board, 
styled the "Board of Foreign Missions of the Presbyterian Church, &c." which 
was the only Foreign Missionary Society in body of that church in existence, at 
the time. Held, that this Board were incompetent to take in itself, and that a 
devise to it was not a devise to the " Trustees of the General Assembly." 

5. The peculiar jurisdiction of the Court of Chancery, in England, with regard to 
charitable uses, where the devise, &c. is made to no certain or competent person, 
or for an object so vague as not to admit on a liberal interpretation of being 
definitely ascertained, is derived from the statute of 43 Elizabeth, and has never 
been adopted in New York. 

6. It seems that a trust for charitable purposes, if express, is within the revised 
statutes of New York. 

Selden, J. — This suit involves the validity of several devises in 
the will of Daniel M. Chittenden, who died in the County of Mon- 
roe, on or about the 28th day of February, 1839. 

The clauses in the will upon which the questions arise, are as fol- 
lows : — " I further will and direct, that upon the marriage or death 
of my said wife, the said $7,000, if it shall rest in bonds and mort- 
gages on either of the farms aforesaid, be called in and paid equally 
to the Methodist and Presbyterian Foreign Missionary Societies, 
by what name or style soever they are now or hereafter may be 
called or known." 

" Seventh, — I will and bequeath unto the Trustees of the Presby- 
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terian Church of Churchville, the sum of one thousand dollars, of a 
certain bond and mortgage, executed by Aldrich Wiley, and bear- 
ing date the 31st day of March, 1837, for the payment of one 
thousand and fifty-five dollars, if said bond and mortgage shall 
remain unpaid at the time of my decease ; if not, I then will and 
direct that my said executors pay, out of means that they may have 
unappropriated, the said sum of one thousand dollars to said Trus- 
tees for the benefit of said church, as it may be for its interest and 
the cause of religion." 

" Lastly, I give and bequeath the residue of my property, of what- 
ever kind or wheresoever situated, unto the said- Methodist and 
Presbyterian Foreign Missionary Societies, to be divided between 
them." 

The bequest to the Trustees of the Presbyterian Church, at 
Churchville, is claimed by the Trustees of the Presbyterian Society 
of Churchville, a body claiming to have been incorporated in 1832, 
under the general statute, providing for the incorporation of religious 
societies. 

This claim is resisted mainly on the ground that the proof of 
incorporation is insufficient. But, admitting the proof to be tech- 
nically defective, the society has claimed and exercised the rights 
and powers of a corporation for a period of nearly twenty years, 
and is therefore to all intents and purposes a corporation de facto; 
which is, I think, sufficient for the purposes of this suit; I see 
therefore no reason to doubt the validity of this legacy. 

Upon the devises to the Methodist and Presbyterian Foreign 
Missionary Societies, two questions arise : — 1. Are they or either 
of them good at law ? 2. If not, can they be sustained by a Court 
of Equity in this State as charities ? 

In regard to the bequest to the Methodist Society, it is perfectly 
clear that it can be upheld only as a charity. 

Nothing is better settled, than that a devise to an unincorpo- 
rated association is void at law. The fact that the Missionary 
Society of the Methodist Episcopal Church was incorporated shortly 
after the death of the testator, cannot aid this devise. Baptist 
Association v. Mart's Executors, 4 Wheat. 1 ; Idem v. Smith $■ 
Robinson, 3 Peters in Appendix, 481. 
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It is true that if the bequest had been made to take effect in 
futuro, when the society should be incorporated, it would have been 
good as an executory devise, Inglis v. The Trustees of the Sailors' 
Snug Harbor, 3 Peters, 99. But this is a present devise, to take 
effect immediately. The principle of these cases, so far as this 
point is •concerned, has never been questioned. 

There is another difficulty about this devise — neither the Metho- 
dist Association, before its incorporation, nor the corporation after- 
wards, was a foreign Missionary Society. Its object, as stated in 
its charter, is to diffuse more generally the blessings of education, 
civilization and Christianity throughout the United States and else- 
where. But for the word "elsewhere," it would be a perversion of 
its objects, and a misapplication of its funds to act at all as a 
Foreign Missionary Society. The defined, and therefore it is to be 
inferred, chief object of its incorporation, was to promote the cause 
of education at home. If, therefore, any doubt existed as to the 
legal validity of the devise upon the previous point, I think it 
could hardly be claimed at law by this corporation, in consequence 
of the misdescription of its name and character. This, however, I 
deem of little consequence, because the want of an incorporation 
is fatal to the devise, except as a charity, and if the law of chari- 
table uses, as it has been administered in England, is in force in 
this State, then a Court of Equity would be bound to overlook 
much greater defects than this, in order to -give effect to the intent 
of the testator. 

With respect to the devise of the Presbyterian Foreign Missionary 
Society, a different question arises. This devise is claimed by a 
corporation in existence both at the time of the making of the will, 
and of the death of the testator. 

The "Trustees of the General Assembly of the Presbyterian 
Church in the United State*," is a corporation, as the case shows, 
by virtue of an act of the Legislature of the State of Pennsyl- 
vania, passed in March, 1799, and is authorized by the express 
terms of its charter, to take by devise. The act transfers to the 
corporation, all the property and funds of the General Assembly of 
the Presbyterian Church, a body which by the constitution of that 
church, was required to meet, and which has always met annually. 
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The General Assembly is authorized by the charter, to change 
one-third of the trustees at each annual meeting, and to give written 
instructions to the corporation concerning the disposition and 
management of the funds which the latter is bound to obey. 

At the annual meeting of the Assembly in 1837, it established 
an agency or Board, which it styles "The Board of Foreign 
Missions of the Presbyterian Church in the United States of 
America," to which, in the language of one of its resolutions, it 
" entrusted the superintendence of the Foreign Missionary opera- 
tions of the Presbyterian Church." 

It appears, I think, with sufficient clearness, that this Board was 
the only Presbyterian Foreign Missionary Society or body in the 
United States, in active existence at the time of the devise or of 
the death of the testator. 

Upon this proof, it is insisted by the defendants, Miller & Lowrie, 
that the devise is made to and vests in the corporation last named, 
on the ground that the Board of Foreign Missions being a mere 
agency or branch of the corporation, a gift or devise to the former 
is virtually a gift or devise to the corporation. 

The only cases cited in support of the ground taken, which bear 
at all upon it, are those of Christ Church, 1 W. Black, 90, and 
Horribech v. American Bible Society, 2 Sand. Ch. K., 133. 
These cases do not sustain the position. In the former, it was 
expressly held that a devise to the use of certain officers of the 
corporation, was not a devise to the use of the corporation itself, 
but that it might be upheld, and it was upheld by virtue of the 
Statute of Elizabeth. In the latter case, the devise was to the 
Theological Seminary at New Brunswick, under the charge of the 
Protestant Reformed Dutch Church. The corporation was called 
" The Synod of the Dutch Church." The corporation was there- 
fore substantially named in the devise. It was doing no great 
violence to the language used to hold as the Vice-Chancellor did, 
that the devise was to the corporation for the use of the Seminary. 

But, in addition to this, that case was put expressly and mainly 
upon the ground that the bequest was good as a charitable use. 

Indeed, I do not see how it is possible to hold that this at law is 
a good devise to the Trustees of the General Assembly. If so, do 
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they take it absolutely, or clothed with a trust ; and if accompanied 
by a trust, how is the execution of that trust, according to the will 
of the devisor, to be secured? He intended the Board of Foreign 
Missions to be the dispensers of his bounty ; but that Board is the 
creature of the General Assembly, and may be dissolved at its will. 
If sustained as a charity there are none of these difficulties. 

The Court has then only to see that the general intent of the 
testator is carried into effect as he designed if practicable, if not, 
then in some other way which to the Court may seem proper. 

In this devise the corporation is not named or referred to, and I 
think it clear, that, if sustained at all, it must be as a charitable 
use. 

That the devises to the Missionary Societies could be supported 
as made to the individual persons composing the respective associa- 
tions, has not been, and could not be with any show of reason, 
insisted upon. 

We have, then, in respect to both these devises, to meet the 
question, how far the doctrines of the Bpglish Court of Chancery, 
concerning charities, are in force at the present time in this State. 

Preliminary to this, however, is another question, which, as it was 
not discussed upon the argument, I do not intend to dwell upon 
here. 

How do these devises become charities, if at all ? No use is lim- 
ited or defined by the terms of the devises themselves, unless such 
limitation is to be inferred from the name of the devisees. 

Is, then, a devise to be regarded as a charity merely because the 
devisee is called by a name which is indicative of charitable objects ? 
This cannot be, because an association of gamblers might assume 
such a name. It may be, however, that it will be presumed in all 
cases, when nothing is said on the subject, that a devise to a society 
is intended to be used to promote the general and known objects of 
the association ; and that when those objects are made to appear, 
the use will be held to be limited by them. 

If so, a trust is created. Is that trust within the prohibition of 
our statute concerning uses and trusts ? I am aware that the 
Assistant Vice Chancellor, in the case of Shotwell vs. Mott, 2 Sand. 
Chan. Rep. 46, held that trusts for charitable purposes were not 
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■within the statute, that it was aimed only at private uses and trusts, 
and was not intended to affect those of a public or charitable nature. 
But I am not entirely satisfied, with the reasoning in that case. In 
a later case, in the Superior Court of New York, Judge Duer, in 
speaking of "charitable uses," uses this strong language : "As such 
uses are most plainly and directly repugnant to the statutory pro- 
visions in relation to trusts and perpetuities, we confess our present 
inability to understand or conceive why they are not now to be con- 
sidered as positively forbidden, and therefore abolished. That they 
are embraced within the terms of those statutory provisions, terms 
as explicit as strong, and as comprehensive as the language can 
furnish, it is impossible to deny, and we yet remain to be convinced 
that they are not just as certainly embraced within their spirit and 
policy;" At/res vs. The Trustees of Meth. Epis. Church et at, 8 
N. York Legal Observer, 30. 

This, therefore, is an unsettled question, and one which I do not 
intend to discuss at length here. Were it necessrry to pass upon 
it, I should feel constrained to hold, in accordance with the views of 
Judge Duer, that the language of the statute is too explicit and 
clear to admit of the exception contended for. 

But although I do not see how the devises in this case can be 
considered as charities, unless they are also considered as trusts, yet 
as the statute prohibits only " express trusts," and as the trusts in 
this case, if they exist at all, may be regarded as implied, and as 
this may by possibility create a valid distinction, I feel disposed to 
pass this question, and come directly to the main point in the case. 

Can these two devises, then, be sustained as charities ? In other 
words — does the law of charitable uses, as formerly administered in 
the English Court of Chancery, obtain in this State at the present 
time? 

This question, by common consent, depends upon another. — Did 
the Court of Chancery in England derive the peculiar jurisdiction 
it exercises in regard to charitable uses from the statute of 43 Eliz., 
or did it possess the power prior to and independent of that statute ? 
Because I think it perfectly clear, and therefore shall not attempt 
to prove, that the statute of Eliz., so far as it relates to charitable 
uses, was not adopted into our common law previous to the repeal 
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of the English statutes in 1788, and therefore is not, and never 
was the law of this State ; and consequently that no decisions based 
upon that act are of any force here. 

The question presented is one of very great interest, and one 
which has received the investigation and elaborate examination of 
the ablest jurists in this country, as well as in England. It is not 
probable, therefore, that it can be further elucidated by any thing 
which I can say. But as it becomes my duty to pass upon the 
question, and as the opinions and decisions upon it are conflicting, 
I may be permitted, without the imputation of arrogance, briefly to 
express my views. In doing so I shall rely solely upon the 
researches of others, and upon the facts and authorities which those 
researches have developed. It does not appear to me to be diffi- 
cult, with the light obtained from repeated examinations, to ascer- 
tain the state of the law on this subject at the time the statute of 
43 Eliz. was passed. 

By the common law, a devise or legacy, to be valid, must be 
definite and certain. A vague bequest was void. Every use, also, 
must be certain, and must have an estate to support it. Bequests 
made to no one in particular, although for objects clearly defined, 
or made to certain and competent persons, but for an indefinite 
object, were alike void. 

It will be seen, therefore, that bequests to uses were subject to 
two distinct classes of defects ; one relating to the person to whom 
made, the other to the object of the use. 

These principles were recognized in chancery as well as at com- 
mon law ; yet the Court of Chancery, from a very early period, 
manifested a disposition, in the exercise of its ordinary jurisdiction 
over trusts, to relax in some degree the common law rules in regard 
to certain classes of trusts which it deemed especially meritorious. 

Where therefore a bequest was made in trust for some pious or 
charitable use, although the object might not be defined with that 
precision and certainty which the strict rules of the common law 
required, yet if it was capable of being ascertained with reasonable 
certainty, the Court would sometimes uphold and establish the 
trust. 

The difference between the common law Courts and the Court of 
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Chancery consisted merely in the different degrees of certainty 
required in defining the use to which the bequest was to be applied. 

Both alike required in all cases that there should be a certain 
and competent person to take the bequest. 

All the elaborate research which has been given to this subject 
has failed to prove that the Court of Chancery, prior to the statute 
of Elizabeth, ever assumed to establish a bequest, however merito- 
rious or clear its object, if made to no one in particular, or to a 
person or body incompetent in law to take. If any of the fifty 
cases cited from the Report of the Record Commissioners of 
England are of such a character, the description of those cases 
given in a note to Vidal et al. vs. Gfirard's Executors, 2 How. S. 
C. R. 155, fails to show it. 

It is true that where the difliculty consisted not in the creation 
of the trust, but in its execution, as where a bequest in trust was 
made to a person or body legally competent to take, but incapable 
of executing the trust ; or where for some other reason, there was 
a want of a suitable trustee to execute a trust originally valid, the 
Court of Chancery would appoint new trustees. Several of the 
fifty cases referred to, were of this description. But this was no 
more than the exercise of the ordinary jurisdiction of the Court 
over trusts. It was not necessary that the use should be charitable, 
to enable it to exercise this power. 

Hence it appears that in regard to one of the two classes, of 
defects by which bequests to uses were liable to be defeated, to wit : 
the want of a competent person to take a bequest, the rules of the 
Court of Chancery and of the Common Law Courts, prior to the 
enactment of the Statute of 43 Eliz., chap. 4, were the same ; and 
that in regard to the other, they differed only in this — that the 
Court of Chancery, from its anxiety to support uses for favorite 
objects, would sometimes be satisfied with a less degree of certainty 
in defining those objects, than the Courts of Common Law. 

It will readily be seen by those who have looked at all into the 
subject, how far this action of the Court of Chancery falls short of 
that peculiar jurisdiction which it subsequently assumed in regard 
to " charitable uses." 
35 
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Prior to the Statute of Eliz., therefore, the Court of Chancery, 
by virtue of its ordinary jurisdiction and powers, could give no 
relief when a bequest was made to no one in particular, or to one 
incompetent to take, however meritorious and clearly defined its 
object, nor when the object was so vague as not to admit on a 
liberal interpretation, of being definitely ascertained, although 
made to a competent person ; but the king had a prerogative as 
parens patriae, or general guardian of the public interest, by virtue 
of which he assumed in certain cases, to dispense with the rules 
of law. 

In cases, therefore, where the bequest was deemed of peculiar 
merit, but the defect was such as courts could not overlook, resort 
was had to this power of the king. Originally, the power was 
exercised by the king in person, under his sign manual ; but after- 
ward it became the practice, instead of his taking the burden upon 
himself, to file an information in the name of the Attorney General, 
and upon this proceeding the Chancellor exercises a jurisdiction 
nearly if not quite co-extensive with the prerogative of the crown. 
It was in suits thus instituted alone, in regard to which the Chan- 
cellor represented the monarch, and was clothed with the preroga- 
tives of royalty that power was assumed to supersede the rules of 
law. 

The jurisdiction belonged not to the Court, but to the Chancellor 
in person. 

But it will be seen that this acting in a double capacity in refe- 
rence to the same question bound by the rules of law in one form 
of proceeding, and with a discretion to set them aside in another, 
must have been extremely embarrassing to the Chancellor, especially 
at a period when the distinction between their powers as a Court, 
and as the personal representative of majesty, was not very clearly 
defined. 

It is probable, therefore, that the Chancellors frequently hesi- 
tated, even upon information by the Attorney General, to go as far 
as the peculiar religious sentiments of the day required. 

From this brief sketch, we are enabled to see the precise state of 
the law at the time the Statute of Elizabeth was passed, as well as 
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the motive for its enactment. It cannot reasonably be supposed 
that that statute was enacted for the mere purpose of creating a 
new jurisdiction. The argument of Chief Justice Marshall in 
Baptist Association v. Mart's Executors, 4 Wheat., 1 ; and that of 
Mr. Justice Story in The same v. Smith $■ Robinson, 3 Peters, 
482, in my view conclusively prove the contrary. 

They show that it was not until nearly a century after the 
Statute of Elizabeth was passed, during the reign of Charles II., 
that the Court of Chancery assumed to take cognizance upon 
original bill of that class of uses which it was supposed could only 
be established by virtue of that act. See Attorney General v. 
Newman, 1 Ch. Cas., 157 ; West v. Knight, ibid, 134. 

But they shew further, that in many of the earliest cases which 
occurred under the statute, and of course at a period when the 
scope and object of the act would be most likely to be rightly 
understood, the Court in enforcing such uses, repeatedly declared 
in express terms, that it established the use by virtue of the Statute 
of Elizabeth, and that independent of that act, it would be void ; 
and in addition to this, that since the Statute of Eliz., the courts 
have uniformly refused to enforce any use as a charity, except 
such as came within the act ; in short, that a " charitable use" in 
legal parlance, means a use for some object within the purview of 
that act, and nothing else. 

It is impossible, as it seems to me, to reconcile these undisputed 
facts with the idea that the Court of Chancery prior to the statute 
in question, had adopted the doctrine of the Civil Law in regard to 
charities, and exercised the same jurisdiction in regard to them as 
afterwards. 

The contradictory dicta among some of the earlier judges, arose 
from their not always discriminating between the proper jurisdic- 
tion of the Court, and the personal jurisdiction of the Chancellor, 
as the depository of the royal prerogative. 

The opinion of Lord Readesdale, in the comparatively modem 
case of The Attorney General v. The Mayor of Dublin, 1 Bligh's 
New Rep., 312 and 347, places the matter in its true light. For 
although he says "That statute (43 Eliz.,) only created a new 
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jurisdiction, it created no new law," he proceeds to state the reason, 
to wit : that prior to the statute, the same relief might have been 
obtained by filing an information in the Court of Chancery in the 
name of the Attorney General, and adds, " the right which the 
Attorney General has to file an information, is a right of preroga- 
tive." He does not intimate that he could before the statute, 
have exercised the jurisdiction upon original bill. 

This case is a strong authority to show that it was only the King 
himself, or the Chancellor, while wielding his prerogative, who 
could grant the relief; and I apprehend that all the judges who 
had previously asserted the jurisdiction of the Court prior to the 
Statute of Eliz., referred to this personal jurisdiction of the Chan- 
cellor. The whole question, then, is narrowed down to this : Did 
the Chancellor of this State, and do our Courts of Equity now 
possess that peculiar power which was exercised by the Chancellors 
of England as the representatives of majesty, and of the personal 
prerogatives of the monarch ? Can this question admit of serious 
doubt ? 

The royal authority belonged to a different age, a different state 
of society, and different institutions from ours. It is repugnant to 
all our notions, to all American notions, and will never, I think, 
be judicially recognized in this country. 

What sound reason can be given for stretching the power of the 
Court, and abandoning all fixed rules in favor of a particular class 
of cases ? If we look to the experience of England, do we find 
any encouragement for such a course ? On the contrary, we see 
that she has been driven by this very policy on the part of her 
courts to the enactment of restraining acts to prevent the mischiefs 
arising from it. The same causes will produce the same conse- 
quences elsewhere. 

Our statute concerning uses and trusts, is a somewhat stringent 
law, and may have been intended as a substitute for some of the 
Mortmain acts of England. 

But I am of opinion that except in the creation of perpetuities, 
we may at this day safely leave men to the guidance of their own 
judgment, in respect to the disposition of their estates, provided we 
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apply to their acts, principles which are fixed and uniform. But 
the adoption of special rules for particular cases, or particular 
classes of cases can hardly fail to disturb the equilibrium which the 
operation of general laws has a tendency to produce. 

The natural sentiments of men, if left to their own untramelled 
action, will lead to an appropriate distribution of their bounty. 
But the interposition of a special legislation, or a strained judicial 
construction in favor of a certain class of gifts, will inevitably pro- 
duce irregularity, and in the end prove pernicious. 

In coming to the conclusion that the law of charitable uses as 
understood and administered in England, is not in force in this 
State, I am aware that I come in conflict not only with the opinion 
of eminent jurists in other states, but with several decisions in our 
own State, made by courts entitled to the highest respect, and par- 
ticularly with the cases of Kniskeen v. Lutheran Churches, 1 Sand. 
Ch. B., 439 ; Shotwell v. Mott, 2 do 46, and ffornbeck's Execu- 
tors v. American, Bible Society, ibid, 133. 

But this great question cannot, I think, be considered as defi- 
nitely settled in this State. It was not so regarded by the Superior 
Court in the City of New York, in Ayres v. The Methodist Episco- 
pal Church, 8 New York Legal Observer, 17, and will scarcely be 
considered as entirely at rest until it has been passed upon by our 
highest judicial tribunal. 

There must be a judgment in conformity with the conclusions 
to which I have arrived, dismissing the bill as to the defendants 
who represent the 1st Presbyterian Society in Churchville, with 
costs, and sustaining it as to the other devises with proper pro- 
visions to carry out the objects of the bill in that respect, and pro- 
viding for the payment of the executors, costs out of the estate. 

Mr. S. Stevens, for Plaintiff. 

Messrs. S. Matthews and 0. Hastings, for Defendants. 



